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THE EQUALITY ACT 2010 AND
GENDER REASSIGNMENT
1.
Sporting Exception

1.1
It is lawful to restrict transsexual persons from participating in competitions in their acquired gender where the sport is "gender-affected" (i.e.  physical strength, stamina or physique are major factors in determining success) and the restriction is necessary to uphold fair or safe competition (this exception can be found at s.195 of the Equality Act ("EqA") (it was previously at s.44 of the Sex Discrimination Act ("SDA") and s.19 of the Gender Recognition Act 2004 ("GRA")).
1.2
The exception itself has not therefore changed.  What instead has changed is the definition of a transsexual person, which is now much wider under the EqA than it was under the SDA.
2.
Definition of "transsexual person"
2.1
s.7(2) of the EqA states that "a reference to a transsexual person [in this Act] is a reference to a person who has the protected characteristic of gender reassignment".  Importantly, the definition of the protected characteristic of gender reassignment in the EqA is far wider than under the SDA.
2.2
The SDA defined gender reassignment as:
"a process undertaken under medical supervision in order to change a person's sex by changing physiological or other characteristics" (s.82 SDA 1975).  
2.3
The EqA definition now simply states that the person must be; 

"proposing to undergo/undergoing a process…for the purpose of reassigning the person's sex" (s.7(1) EqA).

2.4
The changes to the new definition under the EqA are significant for the following reasons:

2.4.1
it is no longer necessary for a person to be under medical supervision in order to have the protected characteristic of gender reassignment.  According to EHRC guidance, this is to reflect the fact that gender reassignment is a personal rather than a medical process;
2.4.2
the definition now includes persons "proposing to undergo" gender reassignment, which makes it significantly wider than the old definition.  For example, someone who has not yet embarked on any physiological changes/medical processes to change their gender could still have the protected characteristic of gender reassignment.  In relation to this, it is worth noting that at the Commons Committee stage of the EqA coming into being, the Solicitor General stated that "proposing to undergo" would require a "definitive decision point" as opposed to just a contemplation.  Some examples are also given in the EHRC guidance (e.g.  a woman who has counselling sessions to start the process of becoming a man but does not go further than that will be protected).  However, this is still a very ambiguous area.  
3.
Do the changes to the definition affect how sports bodies should apply s.195 of EqA?

3.1
The changes will increase the pool of persons who are, prima facie, protected should a sports body try and prevent them from competing in their desired gender.  This is because, as stated, to have the protected characteristic of gender reassignment, a person merely has to be "proposing to undergo" gender reassignment.  
3.2
The new definition also, as stated, presents a potential difficulty in deciphering when someone is "proposing to undergo" gender reassignment, and the requirement for a "definitive decision point" is vague and not particularly helpful.  
3.3
However, in relation to the vast majority of "gender-affected" sports (albeit I accept not necessarily all), the points raised in paragraphs 3.1 and 3.2 above are likely to be moot points.  I say this as, if no medical steps have been taken, it ought to be relatively clear that the s.195 exception applies (i.e.  it is necessary to exclude the transsexual person in question to uphold fair and/or safe competition).  Before reaching any such decision, it will though continue to be necessary to give the transsexual person seeking to compete the opportunity to submit appropriate evidence in support of their request to compete, including, where available, medical evidence.  In a lot of sports, the relevant international federation is also likely to have guidance as to what points are relevant in deciding whether to allow the person to compete.

3.4
Where I think the change will make a significant difference is for sports which are not "gender-affected" as they will have to allow all transsexual persons to compete in their desired or acquired gender and will therefore definitely have to tackle head on the issue of whether a person has taken sufficient steps to be deemed to be "proposing to undergo" gender reassignment.  In order to reach a decision they will again need evidence from the person involved as to what steps they have taken so far in relation to gender reassignment.  However, as there is no longer a need for a transsexual person to be under medical supervision to be protected, the transsexual person may not have to go as far as to provide medical evidence to show they are "proposing to undergo" gender reassignment.  
3.5
In light of the above, it may be that sports which are not sure whether or not they are "gender-affected" will need to consider instructing an expert to advise on whether, in relation to their particular sport, physical strength, stamina or physique of average persons of one sex would put them at an advantage to average persons of the other sex in.

PAYMENTS TO VOLUNTEERS
· A key characteristic of a volunteer is that they provide services to an organisation free of charge.  However, a volunteer should be readily identifiable not only by the absence of remuneration but also the lack of any mutuality of obligation between the parties (in other words the lack of any contractual relationship between the parties).  
· It is important that a volunteer does not stray into other status categories, such as that of a worker or an employee as these categories are afforded far greater statutory protections.

· In general terms, if the sports organisation can answer "yes" to the following questions it will usually mean that the relevant person is a volunteer:

(i)
Are they unpaid for the services they volunteer (save for reimbursement of actual out of pocket expenses)?

(ii)
Can the volunteer withdraw their services at will and without giving any prior notice?

(iii)
Could the sports organisation if it so wished, stop their voluntary work without giving any prior notice?

(iv)
Does the sports organisation deny the volunteer the fringe benefits which it provides to its employees (eg pension, life assurance, medical cover)?

· Relevant cases: Uttley v St John's Ambulance (September 1998, unreported), Migrant Advisory Service v Chaudri (1998, unreported) (EAT) and South East Sheffield Citizens Advice Bureau v Grayson [2004] (IRLR 353), EAT).  One of the few prevailing features of these cases is that a Tribunal will readily find that a contract exists if a person has been reimbursed anything more than their actual expenses for the services provided.  
· It is, however, possible to make an honorarium payment to an office holder who provides their services on a voluntary basis without necessarily jeopardising their volunteer status.  However, it is important that:
(i)
the payment is a genuine ex-gratia payment;

(ii)
the individual in question has no right to receive the payment;

(iii)
the payment is not fixed in advance and the organisation can pay nothing should it wish to do so; and

(iv)
the payment is a token payment rather than a commercial fee linked to the work carried out by the individual.

LOCALISM BILL
Introduced to Parliament December 2010, the Localism Bill is expected to receive Royal Assent in Autumn 2011.  It will be of particular interest in the areas of Community Empowerment and Neighbourhood Planning.

Community Empowerment

"The Right to Buy" and Assets of Community Value

· Sets out a procedure for local authorities to list assets of community value, once nominated by third parties.  
· Once listed, (a local land charge) the owner of the land will have to notify the local authority of any relevant disposal, prompting a moratorium until community interest groups have had an opportunity to a) express an interest and b) submitted a bid.  
· There is no obligation to sell to a community interest group.  
Local CLubs may want to nominate assets or submit a bid if they come up for sale, so will need to be supported in how they access funding and organise themselves appropriately.  
"The Right to Challenge" – bidding to run local services

· Allows a range of bodies to bid for the provision of local services – either at the times within the specified procurement cycle, or on spec, prompting a procurement exercise.

Local Clubs or indeed SRA members themselves may want to bid for the provision of services currently carried out in-house, or by other service providers, and will need to be supported in putting together qualifying expressions of interest and in submitting their bids.  
Planning

· Neighbourhood Forums – established to further the social, economic and environmental well-being of individuals living, or wanting to live, in the neighbourhood area.

· Neighbourhood Development Plans – will be initiated by Parish Councils/Neighbourhood Forums, and subject to a referendum.

· Neighbourhood Development Orders – will authorise specific developments or types of development in the neighbourhood area, also decided by referendum.

Local Clubs may want to get involved in joining Neighbourhood Forums, proposing Neighbourhood Development Plans/Orders, and seeking access to or influencing infrastructure funding.  
BRIBERY ACT 2010
· The Act is coming into force on 1 July 2011.  There are two bribery offences under the Act (active bribery and passive bribery) together with two other offences namely "the corporate offence" and bribing a foreign official.

· The corporate offence has created the most controversy.  It applies to a relevant commercial organisation that fails to prevent active bribery by a person associated with it, even if the organisation was unaware of the bribe.  A relevant commercial organisation will include any UK company or partnership that carries on business in the UK (and includes incorporated charities).  The definition of "associated person" is very wide and is likely to include agents acting on behalf of such organisations as well as their Board members and staff.  It is a defence to the corporate offence that an organisation had adequate procedures in place to prevent bribery.
· Although unincorporated bodies fall outside the scope of the corporate offence, the Act still affects them given that their individual officers and employees fall within the scope of the active and passive offences.

· The penalties under the Act include potential imprisonment for up to 10 years or unlimited fines for individuals; and organisations may receive unlimited fines.  A person convicted of bribery is likely to be disqualified under the Company Directors Disqualification Act.

· The Government has issued guidance on the Act (including a Quick Start Guide) and has emphasised that organisations should take a common sense approach towards combating the risks of bribery.  
· Much has been made of how widely bribery is defined under the Act and concern expressed that corporate hospitality would no longer be acceptable.  This is not the case and it is expected that the development of cordial relations through entertainment will continue.  However, it is recognised that it could be engaged as a bribe and therefore organisations should have appropriate policies in place to ensure that it is not so used.

· Organisations should use the period between now and 1 July 2011 to assess bribery risk and ensure that they have in place adequate anti-bribery policies and procedures.

· In doing so, organisations should follow the six principles referred to in the Guidance when adopting an anti-bribery policy.  These are:

1. Proportionate Procedures;

2. Top Level Commitment;

3. Risk Assessment;

4. Due Diligence;

5. Communication and Training; and

6. Monitoring and Review.

SRA members (and their own members) should therefore:
· Consider whether there are areas of their operations which could give rise to bribery risk (ticket distribution; entertaining prospective sponsors/suppliers; overseas operations);
· ensure their policies refer to the organisation's anti-bribery stance (eg complaints and whistle blowing policies may need amendment);
· adopt policies and procedures to combat bribery risk (eg a corporate gifts and hospitality policy and maintain registers of hospitality and gifts, both given and received);
· consider the organisation's relationship with public officials (and foreign public officials) and how this may be appropriately conducted.  Consider whether all gifts to public officials should be prohibited;
· appoint a senior individual to be the Anti-Bribery Officer to monitor and review the operation of the policies;
· ensure they carry out due diligence on business partners/ suppliers and vet prospective employees; and
· ensure their staff and contractors are aware of your organisation's policies against bribery.

UPDATE ON CHARITY LAW AND SPORT
The advancement of amateur sport

The Charity Commission has opened a long-awaited consultation on the meaning of "the advancement of amateur sport", one of the descriptions of charitable purposes set out in Section 2(2) of the Charities Act 2006.  Prior to the 2006 Act, sports organisations were only able to achieve charitable status through the provision of another charitable purpose (usually the provision of health or education) or through the promotion of community participation in healthy recreation.

The consultation now sets out five general questions and seven specific questions considering the following issues:

· Whether sports or games should need to have a body of rules or code of playing;

· Whether sports or games can involve physical skill but not physical exertion;

· The mental health benefits of playing games involving mental skill or exertion;

· The criteria to determine whether what is being advanced is "amateur" sport;

· The impact of grant-funding on amateur status;

· The pursuit of success and the extent to which this can co-exist with public benefit; and

· The separate annex on public benefit forming part of the consultation.

The consultation closes on 31 May, and will be followed by the Commission's final guidance.

This is an important opportunity for the sector to make its voice heard to the Charity Commission, and we imagine that many charities and sports organisations will want to be involved.

Public benefit

The Commission has also published its assessments of the public benefit provided by four sports and recreation charities against the Commission's two public benefit principles:

Principle 1 – there must be an identifiable benefit or benefits which means:

1a)
It must be clear what the benefits are;

1b)
The benefits must be related to the aims; and

1c) 
Benefits must be balanced against any detriment or harm.

Principle 2 – Benefits must be the public or a sector of the public which means:
2a) 
The beneficiaries must be appropriate to the aims;

2b) 
Where benefit is to a section of the public, the opportunity to the benefit must not be unreasonable restricted:

· By geographical or other restrictions; or

· By the ability to pay any fees charged;

2c) 
People in poverty must not be excluded from the opportunity to benefit; and

2d) 
Any private benefits must be incidental.

While three of the charities assessed by the Commission were adjusted to have met the public benefit criteria, the fourth – Radlett Lawn Tennis and Squash Club – was not.  The Commission determined that the Club's membership fees were set at a level that many people could not afford and, moreover, that there were limited opportunities for those who could not afford membership fees to benefit from the Club's activities.

The Commission's approach will have particular implications for sports membership clubs that are registered as charities, and we imagine that HM Revenue & Customs, as the regulator of Community Amateur Sports Clubs, may also be considering the Commission's findings.
This is a summary of the general law and is not intended to substitute legal advice tailored to your particular circumstances.  If you have any queries on the topics covered in this note please contact Serena Hedley-Dent on 020 3375 7352 or David Hunt on 020 3375 7214.
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